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ae JOINT APPENDIX 


| IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 





. NO. 14, 819 
WILLIAM M. HOLLEY, 
° Appellant, 
A Vv. 
re UNITED STATES OF AMERICA, 
Appellee. 


| APPEAL FROM THE UNITED STATES DISTRICT 
i COURT FOR THE DISTRICT OF COLUMBIA 





[Filed September 16, 1957] 


. UNITED STATES DISTRICT COURT : 
.' FOR THE DISTRICT OF COLUMBIA ! 


Holding a Criminal Term 
Grand Jury Impanelled May 2, 1957, Sworn inon May 7, 1957 


> The United States of America : Criminal No. 867-'57 
: Vv. 5 Grand Jury No. Orig. 
*. William H. Holley : Vio. 22 D.C.C. 3501a 


| 


The Grand Jury charges: | 

On or about May 1, 1957, within the District of Columbia, William 
H. Holley did take immoral, improper and indecent liberties with Ronald 
E. Darmon, a male child under sixteen years of age, that is, about nine 
. years of age, with intent of arousing, appealing to and gratifying the lust, 
e passions and sexual desires of the said William M. Holley. | 


: Attorney of the United States in 
and for the District of Columbia 


3 A TRUE BILL: 


| 
: Foreman. 
| 





[Filed September 20, 1957] 
PLEA OF DEFENDANT 
On this 20th day of September, 1957, the defendant William M. Holley, 
appearing in proper person and requests counsel be appointed by the Court, 
which is so ordered, and, being arraigned in open C ourt upon the indictment, 
the substance of the charge being stated to him, pleads not guilty thereto. 
The deft. is remanded to the D. C. JAIL. 
Present: By direction of 
United States Attorney MATTHEW F. MCGUIRE 
By Thomas Flannery rebseeae shore #1 
Assistant United States Attorney — 


D. Harrison, Official Reporter 


HARRY M. HULL, Clerk 


[Filed November 25, 1958] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


October 2, and 4 and 
November 27, 1957 


The above-entitied matter came on for trial before the Honorable 
-EDWARD A. TAMM and a jury. 
APPEARANCES: 
On behalf of the Government: 


VICTOR CAPUTY, Esq., 
Assistant United States 
District Attorney. 


On behalf of the defendant: 
WILLIAM F. MANSFIELD, Esq. 
x * * * x * * * * 
OPENING STATEMENT ON BEHALF OF THE DEFENDANT 
By Mr. Mansfield 
MR. MANSFIELD: Ladies and gentlemen of the jury, if Mr. Caputy 
can prove what he says that he is going to prove, then I think he is correct 
in asking for a verdict. I don't think that he will be able to prove it. 








x * * * * *k K * | 

THE COURT: Mr. Mansfield and Mr. Caputy, will you come to the 
bench. | 

[At the bench:] ! 

THE COURT: Is there any question in your mind, Mr. Mansfield, 
about this man's mental capacity? | 

MR. MANSFIELD: He has been over at the District a Hospital 
before, I believe, for a mental observation. : 

THE COURT:. Was it recently? | 

MR. MANSFIELD: He had just gotten out of the hospital when this of- 
fense occurred. 

THE COURT: For mental observation? 

MR. MANSFIELD: That is right. 

THE COURT: And been released? 

MR. MANSFIELD: As perfectly sound. 

THE COURT: Have you been able to talk to him and get his; full coopera- 


' 





tion? 
MR. MANSFIELD: I have talked to him and I got his full cooperation except 
the fact that he didn't tell me anything about the motion he had filed, I didn't 
know it was even filed. But other than that he cooperated. | 
THE COURT: The motion was filed on the 26th. 
MR. MANSFIELD: That is right. 
THE COURT: He has indicated sufficient understanding and capacity 
so that you feel he can render proper aid and assistance? ! 
MR. MANSFIELD: Oh, yes, I think so. | 
THE COURT: Very well. Is there any possibility of any disposition 
in the case? ! 
MR. MANSFIELD: I asked him this morning to plead and: his answer 
, "I can't plead guilty to something I didn't do." | 
THE COURT: Very well. We will go ahead with it tomorrow morning. 
* *£ * * * * KX 


i 
i 
| 
i 
| 


| 
| 
| 


4 
October 3, 1957 
* * * * &* *& * * 
MR. CAPUTY: The Government rests, Your Honor. 
Wher eupon 
WILLIAM M. HOLLEY 


* * *k& * x * * * 


DIRECT EXAMINATION 
* * * *&* K& XK * ba 

Q. Can you tell us exactly what happened on May 1, 1957? A. I had 
gotten off from work. I caught a cab. It was pay day. I caught a cab and 
stopped at 503 G Street -- I mean H Street, Southwest. That is where my 
girl friend lives. I stayed there -- that was about 3:00 o'clock -- I stayed 
there until about, I'd say, 5:30 or quarter to six, andI started home to where 
I live, at 17 M Street, Southwest. 

Q.. What time did you leave that place? A. I left 503 about a quarter 
to six. | 

Q. Where did you go? A. I left 503 H Street and I walked down to 
Fourth and N, nothing but vacant lots, so I cut across the lots until I came 
to Delaware and K, and I went down K Street to First and across First and 
as I got -- it’s a tank, and they have an office on the K Street side, the rest 
of it is fenced in, and as I got that far over some kids passed me running. 

I didn't pay any attention. I was raised in that district. SolI paid no 
attention to the kids running past. SoI go to K Street, to Half. Half cuts 
off there where the lot begins, where the path begins, from K to L, itisa 
path.. And Half Street cuts off on this side of K and Half Street does not start 
any more until it gets on the other side of L Street. When I got midway of the 
path I heard someone holler, I didn't know who, and just about that time a 
man -- a boy, I guess it was -- jumped up and ran back toward the iron fence 
and went down the side, and out K Street side. And this time the little boy 
came up to me and his mouth was bleeding andI say, "What is wrong." And 
he say, "A man was in there hurting me," soI said, "Where do you live?" 





5 
He said, "I live on First Street." So I walked back with him from the 


middle of the path to K Street and watched him go down K Street until he 





turned in First. I don't know where he went from there. I came back and -- 
actually I was at K, I went back to L. When I got back to L the gentleman 
there and some kids came up to me and asked me did I see a fellow -- no, he 
said, "I hear that somebody was molesting a kid in the weeks." (sic) 

I said, "Yes, I saw the kid in the weeds. I watched him go down K 
Street to his house." He said the gentleman didn't know where I lived but the 
kids did know, so the gentleman asked me to go with him around to where the 
kid lived, so we went back through the lot from L Street to K Street and down 
K Street to First Street and at that time the mother had come up to the corner 
and the little boy say, "Well, that is the fellow that molested me. " At this 
time the officer drove past in the car, the man there knew, and he told -- he 


-. told -- he called him and he stopped the car and he told me to get in and I 


61 


got in and when I got in the car I told the mother, I said, "Lady, the boy must 
be confused, '' I said, "I tried to help the boy." She said, "IT don't know who 
did it, but somebody did it and he said you do it." I said, "Lady,| I wouldn't 
do anything like that to a little kid."" So we got to No. 4. And they waited for 
the -- I guess it is the sex squad, and they came and picked me up. 

Q. Have you béen tried for this same kind of offense before? A. Have 
I been tried for this? 3 | 

Q. For the same kind of offense? A. Yes, sir. ! 

Q. What is your address now? A. 17 M Street, Southwest. 

Q. How long had you been living there? A. I have been living in that 
vicinity about 13 years. I came to that address when I was about 8 years old. 

Q. Have you been in a hospital recently? A. No, I haven't. 

MR. MANSFIELD: Your witness. | 

CROSS EXAMINATION ! 





BY MR. CAPUTY: 

Q. In answer to your lawyer's question you said you were tried for the 
same kind of offense, and that involved young boys too? A. That was a dif- 
ferent case. 
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Q. But it involved young boys too? A. Yes, it did. 

Q. Now there is no mistake about it, you were in this lot around 6:30 
at night, the lot between L and K Street in the unit block, weren't you? A. 

On the first of May is very much light. 

Q. You were in that lot? A. Yes. 

Q. And you saw that little boy, Ronald Darmon? A. Yes. 

Q. But it is your testimony you didn't touch him but he was crying? 

A. He hollered. 
*x* * * * * * K 

Q. On the 23rd of September, 1954, you were arrested in the District 
of Columbia for larceny and forgery? A. Yes, Iwas. The first and only 
conviction. I have been a law-abiding citizen up until I was 35 years old. I 
made a mistake. I cashed a check that didn't belong to me. I made restitu- 
tion and I am on five years' probation. 

Q. You were a law abiding citizen when you were arrested for molesting 
that boy? A. I was yoke robbed at 13th andI Street. That was a false misrepre- 
sentation. It was proven. 

Q. At that time you signed a confession admitting that you molested 


those boys. A. I signed that confession because I had been approximately 24 
hours under questioning and everything I said I was called a liar and 
everything else. I said I was going to leave it to the Judge and jury to decide 


my innocence or guilt. 
Q. But in that case you signed a confession? A. I did sign a confes- 
sion. That was the only way I could get something to eat and go to sleep. 
MR. CAPUTY: That is all. THE COURT: Any further questions? 
RECROSS EXAMINATION - BY MR. MANSFIELD: Q.. Would you mind 
telling us what was the outcome? A. I was found not guilty on two charges some- 
thing similar to this one here. MR. CAPUTY: That is right. THE COURT: 
Don't comment, Mr. Caputy.. Any further questions? MR. MANSFIELD: Thatis all. 
* * * * kK eK OK ; 
CLOSING ARGUMENT ON BEHALF OF DEFENDANT - By Mr. Mansfield 
MR. MANSFIELD: Ladies and gentlemen of the jury, the boys identified the 
defendant as the one that they had seen. One of them was able to identify him because 
he had big eyes. 
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7 | 
Is that the only person in the world who has big eyes? They identified 
him and described exactly what they had seen, and so forth, but did you 
notice that they didn't even know how many people were with them? One 
of the witnesses said that there were approximately 40. Another said five. 
Is it logical to believe that they would know exactly what had happened and 
still not know approximately how many people were with them? That is all. 
* * *€* * K€ KX K * | 
CHARGE OF THE COURT | 
THE COURT: Ladies and gentlemen of the jury, you have heard the 
evidence in this case from the Government's witnesses and from the defendant. 
It now becomes your responsibility to go into the jury room and reach 





your verdict as to the guilt or innocence of this defendant. ! 

You know, of course, that the closing statements of counsel do not 
constitute evidence in the case and that you must decide the case upon the 
basis of the testimony which you have heard from the lips of the witnesses 
and in the light of the Court's charge to you upon the law which will govern 
you in reaching your verdict in this case. | 

I have had occasion to instruct some of you people in ealiee cases. 
Perhaps some of you others are serving your first appointm ent as a juror 
in an actual case. 

When you go into the jury room you will take with you a copy of the in- 
dictment which has been returned by the Grand Jury in this case. 

An indictment is never evidence against a defendant. You must not 
consider this indictment is evidence against this defendant. | 

An indictment is solely for the purpose of informing a defendant and his 
attorney of the charges which have been preferred against the defendant, the 


charges which must be answered in court. Do not consider then, that this in- 





dictment has any probative value. 


The indictment in this case charges a violation of a statute which is 


referred to generally as the Miller Act. | 
The indictment charges that on or about May 1, 1957, within the District 


i 


8 
of Columbia, William M. Holley -- that is this defendant -- did take immoral, 
improper and indecent liberties with Ronald E. Darmon, a male child under 
16 years of age, that is about 9 years of age, with intent of arousing, appealing 
to and gratifying the lust, passions and sexual desires of the said William M. 
Holley. This offense is defined in our criminal code as follows: 

“Any person who shall take or attempt to take any immoral, improper 
or indecent liberties with any child of either sex under the age of 16 years 
with the intent of arousing, appealing to or gratifying the lust, passions 
or sexual desires either of such person or of such child or of both such 
person and such child or who shall commit or attempt to commit any 
lewd or lascivious act upon or with the body or any part or member thereof 
of such child with the intent of arousing or appealing to the lust or passions 
or sexual desires either of such person or of such child or of both such 
person or such child, shall commit a violation of the law." 

As Iam sure you all know, the defendant is presumed to be innocent and 


the burden of proof is upon the government to prove him guilty beyond a rea- 
sonable doubt. This means in essence that the defendant is not required to 
prove his innocence, but rather that the government is required to prove his 


guilt and to prove it beyond a reasonable doubt. This means, in turn, that un- 
less the government sustains this burden of proof and proves to your satisfac- 
tion beyond a reasonable doubt that this defendant committed each and every 
element of the offense with which he is charged, you, the jury, must find him 
not guilty. . 
Now, this burden of proof upon the government is to prove the defendant 
guilty beyond a reasonable doubt but not beyond all doubt whatsoever. In other 
words, the government must prove the defendant guilty to a moral certainty | 
but not to an absolute or mathematical certainty. As its name implies, a rea- 
sonable doubt is a doubt predicated or founded upon reason, that is, a reason 
for which you can give a reason to yourself. Proof beyond a reasonable 
doubt, as a practical matter, means this: If, after a fair and impartial com- 
parison and consideration of all of the evidence in the case, you can truthfully 
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| 
| 
I 
i 
| 
| 
| 
! 


9 ! 
say to yourselves that you are not convinced of the defendant's guilt, then you 
have a reasonable doubt and your verdict should be not guilty. But, if after 
you make this fair and impartial comparison and consideration of all of the 
evidence in the case you can truthfully say to yourselves that you have an abid- 
ing conviction of the defendant's guilt, such a conviction as you wuld be willing 
to act upon in the more important and weighty matters in the course of your own 
daily lives, then you have no reasonable doubt and your verdict should be guilty. 

In determining whether the government has established the charge against 
this defendant, you must consider and weigh the testimony of all of the witnesses 
who have appeared before you. You must consider the testimony of the gov- 
ernment witnesses; you must consider and weigh the testimony of the defendant, 
himself. You are the sole judges of the credibility of these witnesses. In other 
words, you must determine which witnesses you are going to believe and to 


i 
| 


what extent you are going to believe them. 
As I have said to you before, or to some of you before, in determining 
how much credence you will give to the testimony of each witness, you have the 
right and the duty to consider the demeanor of the witness on the witness stand, 
his or her manner of testifying, whether the witness impresses you as being 
a truth-telling individual, whether the witness impresses you as having an ac- 
curate recollection of the facts about which the witness testifies, and, of course, 
whether the witness has any interest in the outcome of the case. | 
In addition, you have the right to consider and evaluate anything that you 
observed on the part of the conduct of any witness which appears to you impor- 
tant in reaching your decision as to whether that witness is telling the truth 
or is telling a falsehood. If you find that any witness wilfully testified falsely 
as to any material fact concerning which that witness could not possibly be 
mistaken, you then have the right to disregard the entire testimony of that wit- 





ness or any part of the testimony of that witness. : 

In connection with the testimony of the defendant, you are instructed that, 
of course, the defendant is a competent witness in his own behalf, and you should 
give his testimony very careful consideration. 
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10 

In considering how much credence you will give to his testimony, you 
have the right to consider the circumstances which confront him, all of the 
facts surrounding the situation in which he finds himself, and you should give to 
his testimony such weight as in your judgment it is fairly entitled to receive. 
This defendant has admitted that in September of 1954 he was convicted on:a 
charge of larceny, and in addition the defendant has answered affirmatively a 
question indicating that he had been arrested on a prior occasion for a similar 
offense. 

Taking first the prior arrest for a similar offense. Of course, the de- 
fendant has pointed out to you that he was not convicted of this offense and the 
fact that he was arrested is not any evidence whatsoever that he committed the 
present offense. The sole purpose of testimony of this kind is to permit you to 
evaluate his value as a witness in the present proceeding. In connection with 
the conviction of the larceny charge, the District of Columbia Code provides 
that no person shall be incompetent to testify in either civil or criminal proceed- 
ings by reason of his having been convicted of a crime, but such facts may be 
given in evidence to affect his credit as a witness. 

Again I point out to you that this man's prior conviction for a crime is no 
evidence whatsoever that he committed the present offense. The facts of this 
prior offense are brought ait only to guide and assist you in evaluating his cre- 
dibility as a witness in the present proceeding. It is my responsibility in this 
case, as it is in every case, to make known to you the law of the case. It is your 
duty to accept the law as I outline it to you. You are the sole and exclusive 
judges of the facts. You are admonished not to permit your judgment or your 
reason or intelligence to be swayed by prejudice, by bias, or by ill-will. You 
are not to be influenced by your feelings or your emotions. 

In this type of case there is always a danger that jurors may be influenced 
by the nature of the charges preferred against the defendant, and may act upon 
some emotional basis. It is sometimes said in this type of case that the jury 
must decide the case with their minds and not with their hearts. In this case you 
must be coldly factual about it. You must weigh the evidence before you without 


11 
any emotion or any feeling. Act upon it as abstractly and as matter of fact as 


you possibly can. I repeat, decide the case upon the evidence. Decide it with 
79 your minds and not with your hearts. The indictment is returned ina 
Single count, which means your verdict will be either guilty or not guilty. Your 
verdict, of course, must be a unanimous one. Will counsel come'to the bench. 
[At the bench:] : 
THE COURT: Does the government request any further charge? 
MR. CAPUTY: No, Your Honor. | 
THE COURT: Do you have any objection to the charge as given? 
MR. CAPUTY: No objection. 
THE COURT: Mr. Mansfield, do you request any further charge? 
MR. MANSFIELD: No, Your Honor. 
THE COURT: Do you have any objection to the charge as given? 
MR. MANSFIELD: No objection. : 
* * * €&* * *€* kK K 
VERDICT OF THE JURY | 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed'upon a verdict? 
THE FOREMAN: They have. | 
THE DEPUTY CLERK: What say you as to the defendant William Holley? 
THE FOREMAN: Guilty. | 
THE DEPUTY CLERK: Members of the jury, your — says that 
William Holley is guilty as indicted and that is your verdict, so say you one and all? 
81 JURORS: Yes. 








*x* * *€£ *€* * KK K KK & 


November 27, = 
SENTENCE ! 
[Victor Mercogliano, Esq., appearing as co-counsel. ] | 
THE COURT: Isthere any statement that you want to make about this 
allegation of violation of probation? | 
MR. MANSFIELD: There is no defense that I could put np to revoking the 


probation, Your Honor. 





The Court will now consider the matter of sentence in the case which is 
identified as No. 867-57, in which the defendant has been found guilty of a charge 
of an indecent act on a minor child. 

Mr. Mansfield, the Court will hear you on this matter. 

MR. MANSFIELD: The defendant has been found guilty. I think that he 


should get psychiatric treatment to try and have him overcome the difficulty that 


he obviously has been having. I don't know exactly what the psychiatric treat- 
ment should be. I think the psychiatrist would be the proper one to decide that. 

I think that the length of time that he has been in jail should be taken into 
consideration in imposing sentence, and I think that whatever sentence is im-. 
posed should run concurrently with the sentence in 1954, Judge Youngdahl's. 

THE COURT: Why do you make that statement? Why should the sentence 
run concurrent? What is your reasoning on this point? 

MR. MERCOGLIANO: Your Honor, I feel the two crimes are so different 
that this latter crime is something that is emotionally -- his emotions have been 
affected and he should receive the psychiatric treatment that Mr. Mansfield has 
suggested. The fact that he was trying to live up to his probation on this other 

crime, when the second crime was committed, I feel this sentence should 
run concurrently with the other one. 

THE COURT: One of the terms of the defendant's probation in 1954 was 
that he take psychiatric treatment. That is one of the factors that the probation 
officer pointed out in recommending cancellation of the probationary sentence. 
The Probation Officer’s memorandum on the hearing to violate probation points 
out that the defendant was under examination from July 3rd, 1956 to September 
7, 1956, and that the finding was that he was without psychosis. In other words, 
he is without mental disease. 

MR. MERCOGLIANO: I think it does refer to a difficulty that he is under. 
And the reason that, I think, perhaps, the very reason he didn't seek this psy- 
chiatric aid might be a reason now, when he is under supervision, to give him 
this aid. A person that needs the help ofttimes won't voluntarily go and get it. 
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That is one of the faults. | 

THE COURT: Is there anything the defendant wants to say? 

MR. MERCOGLIANO: Your Honor, first I might say I was appointed in 
this case subsequent to the trial, and I did look into the matter of the dismissal 
of the first indictment, which was a typographical error and he was indicted by 
the same grand jury and as far as I can ascertain it was all in order. 
— 85 THE COURT: Very well, is there anything that you want to say? 

THE DEFENDANT: No, Your Honor, except I did not commit the crime 
that Iam charged with and I would like to appeal the case. : 

THE COURT: Very well. You have all the facilities to Srobal, 





x * * * * * * : 
| 
[Filed December 9, 1957] : 
JUDGMENT AND COMMITMENT 
On this 27th day of November, 1957 came the attorney for the government 
and the defendant appeared in person and by counsel, William S. Mansti eld, 
Esquire. ! 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of Violation of Title 22 Section 
3501a District of Columbia Code, as charged in the indictment, ahd the court 
having asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown or appear- 
ing in the Court, | ! 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment for 
a period of ! 
Three (3) years to Ten (10) years, said sentence to take ies at the ex- 
piration of the sentence imposed in Criminal Case Number 347-54. 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment 


and commitment to the United States Marshal or other qualified officer and that 
| 





| 
| 
i 
i 
1 
| 


14 
the copy serve as the commitment of the defendant. 


/s/ EDWARD A. TAMM 
United States District Judge 


[Filed December 19, 1957] 


PETITION FOR LEAVE TO PROSECUTE APPEAL 
IN FORMA PAUPERIS AND AFFIDAVIT IN SUPPORT THEREOF 


The Appellant, William M. Holley, being first duly sworn on oath depose 
and say that Iam a citizen of the United States and the Appellant in the above- 
entitled cause that Iam unable to pay the costs of said appeal or to give security 
for the same that I believe I am entitled to redress. Your Appellant further 
states that subsequent to the entry of judgment in this case, an affidavit accom- 
panied by an application in conformity with Sec - 1915 Title 28 USC was on the 
27th day of November 1957 made to the trial court to permit Appellant to pro- 
secute an appeal therein in forma pauperis - thereby enabling the trial court to 
certify whether or not the appeal was taken in good faith, and that the trial court 
on the 3rd day of December 1957 denied your Appellants application to proceed 


on appeal without prepayment or costs or to give security thereof. 


That the nature of the appeal is as follows: 

1. That during the trial in question, a signed statement was introduced 
in the minutes of the trial. The said statement was one made by the Appellant 
prior to the present offense. The appellant was found not guilty by jury in Dis- 
trict Court in the latter part of 1956. The said statement was made by Appellant 
in connection with the offense charged in 1956 in which as stated Appellant was 
found not guilty by jury and released. 

The Appellant was arrested in 1957 on similar charges, but the parties 
involved were in no way connected with the trial in which Appellant was found 
not guilty of by jury in 1956. The.said statement made in 1956 was introduced 
in Appellant's trial in which resulted in the conviction of your Appellant, which 
is the present trial in question; no objections were made to the trial court as to 
the admittance of this statement. The appellant made no statements when he 





” [Filed April 14, 1958] 


15 
was arrested in 1957, the statement in question was introduced for] the purpose 
of showing the jury that Appellant had been arrested on similar ii ae as the 
present indictment had charged. | 

2. Defense counsel for Appellant requested psychiatrist treatment for 
your Appellant, the trial court stated it did not think such treatment was neces- 
sary. The Appellant was never examined by psychiatrists, nor was there any 
evidence submitted during appellants trial, that indicated whether or not the 
Appellant needed medical attention. | 

3. The Appellant made the signed statement mentioned in paragraph (1) 
prior to being arraigned, such statement was given after hours of interrogation 
by arresting officers, in the year 1956. ! 





Prayer 

Wherefore: These premises considered Appellant prays that this Court 

will allow him to proceed herein in forma pauperis. The Appellant earnestly 
believes there is true merit in the contentions herein described. ! 
/s/ WILLIAM M. HOLLEY 
Appellent | 


Proof of Service | 
I, William M. Holley, hereby certify that a copy of the foregoing petition 
and affidavit has this __—day of December 1957 has been mailed postage pre- 
paid to Victor Caputy Esquire Assistant United States Attorney at his address 
the United States District Court House Washington 1, D. C. | 
/s/ WILLIAM M, HOLLEY 
Appellant : 


NOTICE FOR LEAVE TO FILE MEMORANDUM 
IN REPLY TO ANSWER TO PETITIONER'S REPLY 
TO OPPOSITION. TO PETITION FOR LEAVE TO | 

PROCEED ON APPEAL IN FORMA PAUPERIS | 


C. Petitioner further contend, during the trial a signed statement was 
introduced in evidence of the trial the said statement was made by’ petitioner in 
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May 1956, in which petitioner was found not guilty in connection with the offense 4 
charged in 1957, and released. 

D. Petitioner was arrested (3) three months after his released, on similar 
charges, but the parties involved were in no way connected with the trial in which 
petitioner was found not guilty by jury in 1957, the statement made by your pe- 
titioner in 1956, was introduced in evidence, in case No. 867-57, which resulted 
in petitioner conviction. 

_ Inadmissable evidence 

Orai confession and contents of signed confession obtained prior to ar- 
raignment, admitted into evidence throughout the entire trial proceeding. The 
case calls for the proper application of rule 5(a) of the federal rules of crime. 
Procedure promulgated in 1946, 327 U.S. 821. The transcript will reveal pe- 
titioner allegations of erros, the assumption that prejudical error can be 
overcome by instructions of the jury. (citing case); all practicing lawyers know 
to be unmitigated fiction. See Poole v. United States, 352 U.S. 232. a nonad- 
missible declaration cannot be wiped from the record. The government should 
not have the wind fall of having the jury be influenced by evidence against a de- 
fendant which, as a matter of law, they should not consider, but which they can 
not put out of there minds. 

The cases in support of petitioner contentions clearly indicate that such 
methods, as herein described used by the prosecution is illegal and fatal to the 
prosecution: 

( Burgess vs. Commonwealth 27 Grattan's, Rpts. 934.939 Supreme Court 
of Appeals Virginia. 1876) State vs. Fay 65 Mo. 490, 493. Supreme Court 
of Missouri 1877. (ex parte Bain 1887 121 U.S. 1; Harlon vs. McGourin (1910) 
218 U.S. 442. 

Such substantial question of law which was erroneously designated as 
answer to respondent opposition in proper person. And the necessary copies 
filed in the office of the clerk of the court, a hearing should be held on the ques- 
tion of law, and if error be found to exist on the part of the petitioner it should 
be resolved in this(petitioner pro. per) Favor See supreme court decision - 
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1957 in the case of George J. Jordan; Delbridge U.S. Misc No. 579, October 
term, 1956, supp. et. decided June 1957. 1956term. 25 IW. 32 54 (1957) Misc. 
No. 531 George Johnson Petitioner vs. U.S. of America. Walker vs. Johnson, 
61 5. ct. : 








Conclusion | 

In view of the foresaid it is that the opposition of the respondent be denied. 
/s/ WILLIAM M. HOLLEY | 

Petitioner - Pro. Per. i 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellant the questions are: 


(a) Did the District Court err in permitting cross-examination of 





appellant which reference to an alleged confession by appellant of a 
prior similar offense, for which appellant had been subsequently in- 
Gicted and acquitted, notwithstancing that the matter of the prior 
offense hac first been opened up by appellant's court assigned 
counsel, who also did not object to this line of cross-examination? 
(b) Was appellant prejuciced by the failure of his attorney to re- 
quest a psychiatric examination or to interpose a Cefense of insanity? 
(c) Was appellant otherwise afforded the "effective assistance" of 


counsel? 








JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE . 

STATUTE INVOLVED. . 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT a s e e e e s e e e s s e * e e e & e e e e e° e e ® e e e 

I. The District Court errec in permitting cross-examination 

of appellant with reference to his allegec statement or 
confession of a prior similar offense in 1956, for which 
appellant was subsequently incictee anc acquittec 
Appellant was prejucicec by the failure of his counsel to 
request a psychiatric examination or to raise the cefense 


of insanity 


III. In the light of this recorc, cic appellant have the 
"effective assistance" of counsel? 
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No. 14,819 





WILLIAM M. HOLLEY, 
Appellant 
vs. 
UNITED STATES OF AMERICA 


Appellee 


Appeal from the United States District 
Court for the District of Columbia 





BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellant was convicted upon the verdict of a jury in the United States 
District Court of a violation of the provisions of Title 22, Sec. 3501 (a) of 
the District of Columbia Code, popularly known as the Miller Act. Thereafter, 
appearing pro se, he applied to the District Court for leave to appeal in 
forma pauperis. The application was denied, the trial judge (Judge Tamm) certi- 
fying that the appeal "was not made in good faith". Appellant pro se then 
petitioned this Court for leave to prosecute his appeal in forma pauperis, and 
undersigned counsel was appointed by this Court to file a memorandum in his 
behalf jin support of the petition. Thereafter, this Court, in Misc. No. 923, 
by order dated October 20, 1958, allowed appellant to proceed on this appeal 
without prepayment of costs. Jurisdiction of this Court is founded upon the 
provisions of Title 28, Sec. 1291 of the United States Code. 








STATEMENT OF THE CASE 


By indictment of the Grand Jury, filed September 16, 1957, appellant was 
charged on May 1, 1957, of taking immoral, improper and indecent liberties 
with a minor child, age nine, one Ronald E. Darmon (a violation of the provi- 
sions of Title 22, Sec. 3501 (a) of the District of Columbia Code, The Miller 
Act, set forth ante) (JA 1). Upon arraignment, appellant entered a plea of not 
guilty (JA 2). 

When the case was called for trial before Judge Tamm of the District Court, 
after opening statements of counsel, but before the first witness was called, 
the following colloquy occurred at the Bench between appellant's counsel, ap- 
pointed by the District Court, and Judge Tamm (JA 3): 


"THE COURT: Is there any question in your mind, Mr. 
Mansfield, avout this man's mental capacity? 


MR. MANSFCELD: He has been over at the District General 
Hospital before, I believe, for a mental observation. 


THE COURT: Was it recently? 


MR. MANS? (ELD: He had just gotten out of the hospital 
when this offense sccurred,. 


THE COURT: For mental observation? 
MR. MANSFIELD: That is right. 


THE COURT: And been released? =. 





MR. MANSFIELD: As perfectly sound. 


THE COURT: Have you been able to talk to him and get 
his full cooperation? 


MR. MANSFIELD: I have talked to him and I got his full 
cooperation except the fact that he didn't tell me anything 
about the motion he had filed. I didn't know it was even 
filed. But other than that he cooperated. 

THE COURT: The motion was filed on the 26th, 

MR. MANSFIELD: That is right. 


THE COURT: He has indicated sufficient understanding and 
capacity so that you feel he can render proper aid and assistance? 


MR. MANSFIELD: Oh, yes, I think so. 


THE COURT: Very well. Is there any possibility of any 
disposition in the case? 


MR. MANSFIELD: I asked him this morning to plead and his 
answer is, 'I can't plead guilty to something I didn't do.! 


THE COURT: Very well. 
We will go ahead with it tomorrow morning." 


No defense of insanity was raised and no evidence was received during the 














course of the trial which ensued with respect to either appellant's mental 


capacity at the time of the commission of the offense or as to his ability to 


- 2 « 





stand trial. 


When appellant took the stand to testify in his own defense, during tho 


course of his direct oxamination by his court-appointed counsel the following 


occurred (JA 5-6): 
", 
A, 
Q. 
A. 


Have you been tried for this same kind of offense before? 
Have I been tried for this? 
For the same kind of offense? 


Yes, sir," 


There was nothing further on the direct, but in his cross-examination the 


Assistant United States Attorney immediately went into this matter as follows: 


1Q PI 


In answer to your lawyer's question you said you were tried 
for the same kind of offense, and that involved young boys 
too? 

That was a different case. 

But it involved young boys too? 


Yes, it did." 


And then later in the cross-examination the matter of appellant's prior record 


was explored further: 


nQ ¥ 


A. 


Q. 
A. 


On the 23rd of September, 195), you were arrested in the 
District of Columbia for larceny and forgery? 


Yes, Iwas. The first and only conviction. I have 
been a law-abiding citizen up until I was 35 years __ 
old. I made a mistake. I cashed a check that didn't 
belong to me. I made restitution and I am on five 
years! probation. 


You were a law-abiding citizen when you were arrested 
for molesting that boy? 


I was yoke robbed at 13th and I Street. That was a 
false misrepresentation. It was proven. 


At that time you signed a confession admitting that 
you molested those boys. 


I signed that confession because I had been approximately 
24 hours under questioning and everything I said I was 
called a liar and everything else, I said I was going to 
leave it to the judge and jury to decide my innocence or 
guilt. 


But in that case you signed a confession? 


I did sign a confession. That was the only way I could 
get something to eat and go to sleep." 


In re-direct, his own counsel asked: 


"Q Would you mind telling us what was the outcome? 


A. 





I was found not guilty on two charges Something similar 
to this one here." 





#3) 





Judge Tamm's ontire charge to the jury is set forth in the Joint Appendix 
(JA 7-11), but with roforence to the testimony of the appellant and how much 
credence the jury should give his testimony the jury was told (JA 10): 


ns # % This defendant has admitted that in September of 195), 
he was convicted on a charge of larceny, and jn addition the 
defendant has answered affirmatively a question indicating 
that he had been arrested on a prior occasion for a similar __. 
offense. 


Taking first the prior arrest for a similar offense. Of 
course, the defendant has pointed out to you that he was nct 
convicted of this offense and the fact that he was arrestec. 
is not any evidence whatsoever that he committed the present 
offense. The sole purpose of testimony of this kind is to permit 
you to evaluate his value as a witness in the present procccding. 
Tn connection with the conviction of the larceny charge, the 
District of Columbia Code provides that no person shall be incom- 
petent to testify in either civil or criminal proceedings by 
reason of his having been convicted of a crime, but such facts 
may be given in evidence to affect his credit as a witness. 


Again I point out to you that this man's prior conviction for 
a crime is no evidence whatsoever that he committed the present 
offense. The facts of this prior offense are brought out only to 
guide and assist you in evaluating his credibility as a witness in 
the present proceeding. * # #" 


Thereafter the jury returned a verdict of guilty (JA 11.) 


At the pre-sentence hearing, the following occurred with reference to 


appellant's mental capacity (JA 11-13): 


NMR. MANSFIELD: The defendant has been found guilty. I 
think that he should get psychiatric treatment to try and have 
him overcome the difficulty that he obviously has been having. 


I don't know exactly what the psychiatric treatment should 
be. I think the psychiatrist would be the proper one to decide 
that. . 


I think that the length of time that he has been in jail 
should be taken into consideration in imposing sentence, and 
I think that whatever sentence is imposed should run concurrently 
with the sentence in 195, Judge Youngdahl's. 


THR COURT: Why do you make that statement? Why should the 
sentence run concurrent? What is your reasoning on this point? 


MR. MERCOGLIANO: Your Honor, I feel the two crimes are so 
different that this latter crime is something that is emotionally -- 
his emotions have been affected and he should receive the psychiatric 
treatment that Mr. Mansfield has suggested. The fact that he was 
trying to live up to his probation on this other crime, when the 
second crime was committed, I feel this sentence should run con- 
currently with the other one. 


THE COURT: One of the terms of the defendant's probation 
in 19S) was that he take psychiatric treatment. That is one 
of the factors that the probation officer pointed out in re- 
commending cancellation of the probationary sentence. 


The Probation Officer's memorandum on the hearing to 
violate probation points out that the defendant was under 
examination from July 3rd, .1956 to September 7, 1956, and 
that the finding was that he was without psychosis. In 
other words, he §S without mental diseasés > 
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MR. MERCOGLIANO: I think it docs refer to a difficulty 
that he is undor. And the reason that, I think perhaps, the 
very reason he didn't seek this psychiatric aid might be a 
reason now, when he is under supervision, to give him this aic. 


A person that needs the help ofttimes won't voluntarily 
go anc get it. That is one of the faults. 


THE COURT: Is thore anything the cefendant wants to say?" 

Appollant was sentenced to serve a term of from three to ten years in the 
penitentiary (JA 13): 

Thereafter, appearing pro se, he applied to the District Court for leave 
to appeal in forma pauperis. The application was cenied, Judge Tamm certifying 
that the appeal "was not made in good faith". 

Thereafter, in Misc. No. 923, he petitioned this Court pro se for leave 
to prosecute his appeal in forma pauperis (JA 14-15). Undersigned counsel for 
appellant was appointed by this Court to file a memorancum in support of his 
petition, and thereafter, on October 20, 1958, this Court allowed the appeal to 


proceed without prepayment of costs. 


STATUTE INVOLVED 
Act of June 9, 1948 (The Miller Act), Title 22, Section 3501, District of 
Columbia Coce, 62 Stat. 347, ch. 428, title I, Sec. 103: 
(a) Any person who shall take, or attempt to take 
any immoral, improper, or indecent liberties with any child 
_ of either sex, uncer the age of sixteen years with the intent 
of arousing, appealing to, or gratifying the lust or passions 
or sexual cesires, either of such person or of such child, or 
of both such person ane such child, or who shall commit, or 
attempt to commit, any lewd or lascivious act upon or with the 
body, or any part or member thereof, of such chilc, with the 
intent of arousing, appealing to, or gratifying the lust or 
passions or sexual desires, either of such person or of such 
chile, or of both such person and such child shall be im- 
prisoned in a penitentiary, not more than ten years. 
STATEMENT OF POINTS 
1. The District Court erred in permitting cross-examination of the 
appellant with reference to an alleged statement or confession by appellant of 
a prior similar offense in 1956, fr which prior offense appellant had been 
subsequently indicted and acquited, notwithstanding that counsel for appellant 
in the trial court did not object to the cross-examination anc had first alluced 
to the prior offense in the course of his cirect examination of appellant. 


2. Appellant was prejuciced by the failure of his counsel to request a 


pyschiatric examination of appellant both as to his capacity to commit the 


offense of which he was charged anc his capacity to stance trial therefor. 
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3. Appellant was not afforcec "the effective assistance of counsel" in the 


District Court and his rights were prejuciced thereby. 


SUMMARY OF ARGUMENT 

Appellant was incictec for taking immoral, improper anc incecent libertics 
with a minor chil? in violation of Title 22, Sec. 3501 (a), D. C. Core. He 
entere? a plea of not guilty and was assigned counsel to represent him in the 
District Court. 

Appellant took the stance to testify in his om cefense an’ in the course of 
his “irect examination he was askec by his court appointed attorney if he ha?’ 
ever been triec for the same kinc of offense before. On cross-examination, with- 
out objection from his attorney, appellant was asked by the Assistant Unitec 
States Attorney whether he had signec’ a confession in connection with the earlier 
offense in 1956 anc he admittec that he hae signee such a confession. On re- 
Girect examination it ceveloped that appellant hac been trie¢ an? acquitter of 
the earlier offense. Notwithstancing that the matter of the earlicr offense hac 
been first opened up by appellant's attorney, the District Court errec in per- 
mitting the cross-examination of appellant with respect to the alleged confession, 
ane appellant's substantial rights were gravely prejucicec thereby. The law of 
this jurisdiction is well settlec that the accused in a criminal case cannot be 
impeache” by evicence of a prior accusation, arrest or incictment, 


Appellant otherwise cid not receive the "effective assistance" of counsel 


in the District Court. Notwithstaneing cirect inquiry from the trial jucge as 


to appellant's mental competency to stan? trial no psychiatric examination was 
requestec or cefense of insanity interposed by appellant's assignec counsel. In 
view cf the nature of the offense of which he was charged, anc of a prtor con- 
finement for mental observation from which he had been released just before this 
offense occurrec, this failure on the part of his attorney prejuciced appellant's 
cefense, | 

As the record demonstrates, appellant in other respects clic not receive 
"effective" representation. 

The judgment of oanviction should be reversed and appellant is entitled 
to a new trial 














ARGUMENT 
The District Court erred in permitting cross-cxamination 
of appellant with reference to his allegec statement or 
confession of a prior similar offonse in 1956, for which 
appellant was subsequently indicted and acquittec. 

As the record shows, as already quoted supra (JA 5-6), the matter of the 
commission of the alleged prior similar offense by appellant in 1956 was first 
opened! up by the appellant's own court appointed counsel. More as to this will 
be ciscussed hereafter as to whebher appellant was afforced the "effective 
assistance of counscl", 

But regarcless of who initially introcucec the prior offense int> evidence 
the cross-examination of the appellant went far beyond the scope of the cirect 
examination and any reference to the alleged statement or confession with re- 
spect to the prior offense was erroncous and was gravely prejucical to the 
appellant. 

In making this assertion, counsel for appellant is mincful of the decisions 
of this Court that with respect to the commission of sex offenses of the nature 
here involved, evidence of prior similar offenses between the same partics is 
admissible to show emotional precisposition or passion. Bracey v. United States, 
1944, 79 U.S. App. D. C. 23, 142 F. 2¢ 85, and cases therein cited. While this 
Court in Bracey ciscussed the admissibility of evidence of the commission >f scx 
acts by the accused with other persons than the one involvec in the case on 
trial, the holding was limitec to the acmissibility of earlier acts with the 
Same person on other occasions, and this Court expressly reserved a ruling on 


the question of prior similar offenses with different persons. The late Chicf 


Judge Laws of the District Court in United States v. Kelly, 1954, 119 F. Supp. 


217, in a carefully reasoned opinion, reaches the same conclusion with respect 
to evicence of the accused's confession of prior acts of socony with the same 
person. 

But here the appellant was acquitted of the allegec prior offense with a 
different person. So we have here nothing more than an arrest anc a charge 
against appellant which did not support a conviction. In this context the 
allusion to the alleged statement or confession was highly prejucicial, because 
beyond asking the appellant whether he had signed a statement in 1956, the jury 
was left to specualte what the allogec statement or confession contained. It 
was not introcucec in evicence. Its contents were not cdivulgec, The jury coul¢ 


have inferrec the worst with respect to the appellant and were free to assume 





_that he must have been acquitted on some technicality or for some other reason, 
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Moreover, the only evidence in the record with respect to the time and 
manner of taking the statement, the appellant's cross-cxamination (JA 5-6, 
quoted above) cstablished at least a strong doubt of its admissability under 
the now familiar rule of the McNabb and Mallery cases, (McNabb v. United States, 
318 U. S, 332, 63 S. Ct. 608, 87 L. Ed. 819; Mallory v. United States, 98 U. S, 
App. D. C. 406, 236 F, 2a 701). 

Moreover, in view of the provisions of Title 14, Sec. 305, District of 
Columbia Code, it is the settled law of this jurisdiction that it is improper 
for impeachment purposes to show accusation, arrest, or indictment for a crime 
against an accused in a criminal case. Sanford v. United States, 1938, 69 App. 
D, C. 4h, 98 F. 2d 3253 Fenwick v. United States, 1958, —Ss_—siU. SS. App. D.C, 

» 252 F. 2d 12h, 126. 

The trial court should never have permitted the Assistant United States 
Attorney to go into this matter at all, even though no objection was forthcoming 
from appellant's counsel, and the error was not cured by Judge Tamm's charge to 
the jury (quoted above and appearing JA 10), because the grave prejudice to the 
appellant and the unfavorable inferences that could be drawn from this evidence 
could not be erased from the minds of the jury, for the reasons already stated, 

It is submitted that this prejudical error, without more, is sufficient to 
warrant a reversal and a new trial. 

II. Appellant was prejudiced by the failure of his counsel to 


request a psychiatric examination or to raise the defense of 
insanity. 


The record (JA 3, as quoted above) discloses that Judge Tamm was scrupu- 


lously careful to inquire at the outset of the trial whether in the opinion of 
his counsel appellant was competent to stand trial. In view of this inquiry and 
the nature of the offense with which appellant was charged, and particularly in 
view of appellant's recent release from mental observation shortly before the 
alleged offense (JA 3), counsel shovld have responded to the Court's inquiry by 
either requesting a psychiatric examination or, at the very least, by raising 
the defense of insanity. The request for a psychiatric examination made for the 
first time when appellant was sentenced (JA 11-13) came too late. 

In view of this offense uncer The Miller Act, Judge Tamm was quite correct 
in raising the question of possible insanity. Inceed, the primary objective of 
Congress in enacting this statute was for the commitment of sexual deviates or 
psycopaths to hospitals for remedial treatment, in recognition of the emotional 
or psychotic overtones of this type of offense against society. See Miller Vv. 
Overholser, 1953, 92 U. S. App. D. C. 110, 206 F. 20 WS, 








The failure of court appointed counsel to grasp the significance of the 
problem, even after his attention was expressly directed to it by Judge Tanm, 
was prejudical to appellant and is another aspect of the question, hereat'ter 
discussed, as to whether appellant had the "effective assistance" of counsel in 
the proceedings below. 


III. In the light of this record, did appellant have the "effective 
assistance" of counsel? | a ete 


fiowever distasteful it may be for one member of the Bar to attempt to sit 
in judgment upon the conduct of a trial vy another member of the Bar, or to at- 
tempt to "second guess" the trial tactics or strategy of a fellow member in the 
Light of the Court room situation and peculiar circumstances of any trial, present 
counsel for appellant nevertheless feels constrained in the interests of justice 
and the substantial rights of appellant to further comment upon the nature of the 
representation that appellant received in the trial court. 

Two matters have already been alluded to, namely, first, the interjection 
into the case for the first time by appellant's own counsel of the matter of the 
earlier prior offense of a simiiar nature, coupled with the failure to object to 
the cross-examination of the appellant which ensued; and second, the failure to 
make a timely request for a psychiatric examination or to raise a defense of in- 
sanity. Either, or both, of these matters seem to go beyond the mere "quality" 
of the representation, so thoroughly discussed by Chief Judge Prettyman in the 
recent case of Mitchell v. United States, No. 1190, decided June 12, 1958, 

z “U.S. Apps DG; __» 254 F, 2d 954. They more nearly approach 

the shortcomings of counsel discussed by then Chief Judge Edgerton in Clark v. 
United States, No. 14243, decided August 7, 1958, 101 U. S. App. D. C. 380, 249 

F, 20 184, which prompted a reversal because the accused's rights were prejucice? ~ 
by the tactical error of judgment of counsel. 

Although, perhaps, having more bearing on the "quality" of the representa- 
tion, in order for this Court to more adequately appraise the general nature of 
the representation which appellant received, attention is directed to the opening 
Statement made by counsel for appellant (JA 2), and the closing argument (JA 6-7). 

That counsel in the trial court had a very difficult assignment can not be 
doubted, particularly in view of the damning nature of the evidence that the 
government was able to adduce against the appellant. But counsel is not here 
concerned, nor should this Court be concerned with any question except whether 
the appellant received a fair trial and whether his substantial rights were pre- 


judiced. In the protection of those rights he was entitled to the effective 


assistance of counsel. It would appear that he did not receive this necessary 





assistance, _ 
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CONCLUSION 


By reason of the foregoing, and it appearing that the substantial rights of 
the appellant were prejudiced in the course of the proceecings in the District 
Court, it is respectfully submitted that the judgment of conviction of the 


District Court should be reversed anc the cause remanded for a new trial. 


Respectfully submitted, 


JUSTIN L. EDGERTON 


512 Washington Building 
Washington 5, D. C. 


Attorney for Appellant 
by appointment of this 
Court 


Service of a copy of the foregoing Brief of Appellant is hereby acknowledged 


this day of January, 1959. 


United States Attorney 


By 
Attorneys for Appellee 
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No. 14819 
QUESTIONS PRESENTED 


Where evidence of appellant’s guilt for a crime in violation 
of the Miller Act is established beyond a doubt, in the opinion 
of appellee the following questions are presented: 

1. Was cross-examination of appellant with reference to a 
prior similar offense proper when the subject was opened by 
appellant on direct examination and on re-direct examination 
appellant divulged that he was acquitted of two charges of a 
similar nature? 

2. Does the record disclose that appellant was denied the 
effective assistance of counsel merely because the issue in ques- 
tion number one was opened by trial counsel who failed to 
object to cross-examination thereon, or because counsel did 
not request. a mental examination or raise insanity as a 
defense? 

(I) 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 16, 1957, an indictment filed in the District 
Court charged appellant, William M. Holley, with violation 
of the Miller Act. 22 D.C.C. §3501(a). More specifically 
the indictment charged that on May 1, 1957, appellant took 
“immoral, improper and indecent liberties” with nine-year- 
old Ronald E. Darmon, “with the intent of arousing, appealing 
to and gratifying the lust, passions and sexual desires” of ap- 
pellant (J.A. 1). On October 3, 1957, a jury convicted ap- 
pellant as indicted. On November 27, 1957, the District Court 
revoked petitioner’s probation in Cr. No. 347-54, and sen- 
tenced petitioner to imprisonment for a term of three to ten 
years consecutive to Cr. No. 347-54 (J.A. 11-14). This appeal 
followed. 

A. Evidence of the crime 


Nine-year-old Ronald E. Darmon lived at 1005 First Street 
in Southwest Washington (R. 10). Very near his home be- 


(1) 
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tween K and L and South Capitol and First Streets is a lot 
which has two levels, separated by an eight foot slope. Each 
level of the lot has a pathway. One standing on the path of 
the upper level can see the lower level of the lot, bounded on 
the far side by a gas station, adjacent to which is a six foot 
angle fence. Next to the fence is the “lower path and right 
next to the lower path is a large clump of bushes * * * between 
three and six feet in height and next to that you have an upper 
path”. On May 1, 1957, the grass was approximately two feet 
in height, in addition to the high grass, bushes and trees. (R. 
49, 56-57). 

On the latter date, nine-year-old Ronald was returning home 
after 6:00 P.M. with his purchase of oil from the gas station 
located at South Capitol and L Streets. As Ronald walked 
in the unit block of L Street which is the lot, appellant asked 
the child if he were in a hurry, and directed the child to come 
with appellant. When the boy continued on his way, appel- 
lant grabbed Ronald, took him into the bushes, pulled down 
his pants and performed alternately, separate acts of oral and 
anal sodomy upon the boy. Appellant’s violence was other- 
wise accompanied by a threat upon the child’s life if he hollered 
or otherwise attracted attention, and by covering the child’s 
mouth with his hands, during which appellant scratched Ron- 
ald’s mouth (R. 10-12). 

The child further detailed: (R. 13): 


“, . . then he [appellant] got up off me as some boys 
_ past[sic] and he told me don’t make no noise again, but 
| when the boys went past [sic] he got up and he told 
_ me to come somewhere else and then he was walking 
and then I ran home.” 


This attempt of appellant to avoid observation and detec- 
tion by disinterested witnesses was thwarted by four of “the 
boys” who walked on the path of the lots upper level, as they 
took a short-cut through the lot while enroute from Hoover 
to Randall playgrounds, seeking to continue their soft ball 
game (R. 22, 24-25, 29, 38, 48). Three of the boys—one of 
whom had his attention attracted by a rustling of the bushes— 
agreed in their corroboration of Ronald’s testimony that ap- 
pellant was observed in the bushes straddling Ronald’s back, 
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as he had the child’s face hugging the ground, in an attempt to 
cover his head (R. 24-26; 29-30; 38-39). One of the three 
and a fourth boy also witnessed appellant “coming out of the 
weeds zipping up his pants and fastening them.” The latter 
two boys also saw Ronald as he ran from the “woods” or 
“weeds,” holding his pants and his mouth (R. 33-34, 39). 

The boys ran hollering to their “coach,” Mr. Wayman 
Brown, Athletic Director of Southwest Police Boys Club, who 
was nearby driving his car from one playground to the other 
(R. 47-48). Upon returning with Mr. Brown to the lot’s 
upper path in search of appellant, the boys discovered appel- 
lant, three or four minutes after witnessing the crime (R. 25) 
and Mr. Brown observed appellant adjusting his pants or 
buckle (R. 50). As appellant walked the lot’s lower path 
from L to K Street—opposite the direction of his home (R. 
58)—Mr. Brown walked the upper, ran down the slope, took 
appellant into custody and started towards Ronald’s nearby 
home (R. 50). 

Meanwhile Ronald had arrived home “crying and his pants 
* * * open and his mouth bleeding.” Immediately upon 
mother’s request, Ronald related appellant’s acts of homo- 
sexual violence (R. 16-17). Thereafter, the victim and his 
mother left home in search of appellant, crossed the street on 
which they lived and met the party of boys and Mr. Brown 
with the appellant in custody (R. 18, 27, 50), in the vicinity 
of First and K Streets. Ronald, his lip still bleeding from a 
cut on the left side, and the other boys identified appellant 
(R. 19, 51). 

Between 6:30 and 7:00 p.m., Officer Leroy Smith of the Met- 
ropolitan Police Department, and coordinator with the South- 
east Police Boys Club met Mr. Brown, appellant and his vic- 
tim at First and K Streets (R. 52). Upon this confrontation 
Ronald again identified appellant as his attacker. Appellant 
admitted having been in the lot and having seen Ronald there 
crying. However, appellant contended he “didn’t know what 
was wrong with” the child (R. 54-56). 

Testifying in his own behalf in the trial appellant supplied 
additional corroboration of time, place and circumstances (R. 
59-60). He accounted for his presence in the lot’s lower level 
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by testimony that he had taken a taxi from work to his girl- 
friend’s home in the 500 block of G Street, Southwest; that he 
left the premises about 5:45 p.m. en route home to the unit 
block of M Street and cut across the vacant lot. Some chil- 
dren passed appellant running, but he “paid no attention” to 
this. Thereafter, appellant testified, somewhat contrary to his 
version given Officer Smith, as follows (J.A. 4-5): 


When I got midway of the path I heard someone 

| holler, I didn’t know who, and just about that time a 
man—a boy, I guess it was—jumped up and ran back 
toward the iron fence and went down the side, and out 

|K Street side. And this time the little boy came up 
to me and his mouth was bleeding and I say, “What is 
wrong.” And he say, “A man was in there hurting me,” 
so I said, “Where do you live?” 

He said, “T live at First Street.” 

So I walked with him from the middle of the path to 
| K Street and watched him go down K Street until he 
_ turned in First Street. I don’t know where he went 

from there. 

I came back and—actually I was at K, I went back to 
|L. When I got back to L the gentleman there and some 
| kids came up to me and asked me did I see a fellow—no, 

he said, “I hear that somebody was molesting a kid in 
the weeks (sic).” 

I said, “Yes, I saw this kid in the weeds. I watched 

him go down K Street to his house.” 

He said the gentleman didn’t know where I lived but 
_ the kids did know, so the gentleman asked me to go with 

him around to where the kid lived, so we went back 
| through the lot from L Street to K Street to First Street 
and at that time the mother come up to the corner and 
| the little boy say, “Well, that is the fellow that molested 
me.” 


On cross-examination appellant denied that Ronald was cry- 
ing. He said the child “hollored” (J.A. 6). Appellant, how- 
ever, denied he told Ronald if he did not stop “hollering” he 
would kill him (R. 63). 
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| B. Excerpts re appellant’s prior arrest and cross-examination 


On direct examination appellant informed the jury that he 
had been previously “tried” for the “same kind of offense” ; 
| that he lived at 17 M Street, Southwest and in that vicinity for 
| thirteen years; that he came to the latter address when eight 
years of age. He stated he had not been in a hospital recently 

(J.A. 5). 

_ On cross-examination the prosecutor elicited that appellant’s 
_ admission of a prior trial for the “same kind of offense” also in- 
volved young boys (J.A. 5) and then proceeded to cross- 
- examination respecting the trial (J.A. 6; R. 62-63). There- 
_ after, the prosecutor sought to impeach appellant’s credibility 
for prior conviction of felony and the following ensued 
(J.A. 6): 


Q. On the 23d of September 1954, you were arrested 
in the District of Columbia for larceny and forgery? A. 
Yes, I was. The first and only conviction. I have been 
a law-abiding citizen up until I was 35 years old. I 
made a mistake. I cashed a check that didn’t belong to 
me. I made restitution and I am on five years’ proba- 
tion. 

Q. You were a law abiding citizen when you were 
arrested for molesting that boy? A. I was yoke robbed 
at 13th and I Street. That was a false misrepresenta- 
tion. It was proven. 

Q. At that time you signed a confession admitting 
that you molested those boys. A. I signed that confes- 
sion because I had been approximately 24 hours under 
questioning and everything I said I was called a liar and 
everything else. I said I was going to leave it to the 
Judge and jury to decide my innocence or guilt. 

Q. But in that case you signed a confession? A. I 
did sign a confession. That was the only way I could 
get something to eat and go to sleep. 

Mr. Caruty. That is all. The Court. Any further 
questions? 


On re-direct examination, appellant concluded his testimony 
- thusly, “I was found not guilty on two charges something simi- 
lar to this one here” (J.A. 6). 

495828—59—-2 




















6 
STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 3501(a) provides: 
Indecent Acts—Children. 


(a) Any person who shall take, or attempt to take 
any immoral, improper, or indecent liberties with any 
child of either sex, under the age of sixteen years with 
the intent of arousing, appealing to, or gratifying the 
lust or passions or sexual desires, either of such person 
or of such child, or of both such person and such child, 
or who shall commit, or attempt to commit, any lewd or 
lascivious act upon or with the body, or any part or 
member thereof, of such child, with the intent of arous- 
ing, appealing to, or gratifying the lust or passions or 
sexual desires, either of such person or of such child, or 
of both such person and such child shall be imprisoned 
in a penitentiary, not more than ten years.” 


SUMMARY OF ARGUMENT 


During his direct examination appellant opened the door 
with reference to his having been tried for the same kind of 


offense. The trial court did not commit error in permitting the 
prosecutor to further develop the subject. The cross-examina- 
tion was within the scope of the appellant’s direct. In any 
event, overwhelming evidence of appellant’s guilt precludes 
reversible error. 

Appellant’s allegations of ineffective assistance of counsel 
and resulting prejudice are not supported by the record. On 
the contrary, the record discloses the acts and omissions alleged 
were within the realm of trial strategy. The only exception 
concerns an allegation that counsel failed to seek a pretrial 
mental examination. However, the record is clear that the 
requisite prima facie evidence required is lacking. 


ARGUMENT 


L. Cross-examination of appellant was within the scope of his 
direct examination. In any event, overwhelming evidence 
of guilt precludes reversible error 


Appellant contends that the District Court erred in permit- 
ting, in effect, a full cross-examination with reference to his di- 
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rect testimony that he had been previously tried for the same 
kind of offense. More specifically, appellant contends that 
prejudicial error resulted from his cross-examination about a 
confession given in connection with the prior matter when 
upon his prior trial he was acquitted * (Br. 7-8). 

It is now axiomatic that a defendant who testifies in his own 
behalf, waives his constitutional immunity from giving evi- 
dence. Equally it is clear that a defendant, by opening the 
door during his direct examination, may subject himself to 
cross-examination on issues not otherwise admissible. See 
Walder v. United States, 347 U.S. 62 (1954); Beach v. United 
States, 80 U.S. App. D.C. 160, 149 F. 2d 837, 839 (1943) ; 
Marin v. United States, 10 F. 2d 271 (6th Cir. 1926). Once 
the immunity is waived, cross-examination of a defendant is of 
“the same latitude as would be exercised in the case of an ordi- 
nary witness.” Howard v. United States, 58 App. D.C. 179, 26 
F. 2d 551, 553 (1928). 

In Branch v. United States, 84 U.S. App. D.C. 165, 171, F. 
2d 337 (1949), this Court, more recently, had an opportunity 
to consider a contention of error based upon a situation closely 
analogous to the instant case. There, the defendant, while 
describing his whereabouts on the night of the housebreaking 
for which he was on trial, testified on direct examination, “I 
told my mother about the different accusations that were being 
placed about me.” On cross-examination the prosecutor asked 
Branch how many times had he been charged, and whether the 
police hadn’t charged him “with entering people’s apartments 
late at night.” From an abundance of authorities, including 
this Court’s decisions, the following doctrine was crystallized 
(171 F. 2d at 337-338) : 


The established rules in this connection are that if the 
accused testifies in his own behalf in a criminal case, he 
subjects himself to cross-examination to the same extent 
as any other witness. He cannot be compelled to testify 
as to facts not relevant to cross-examination, but he can 
be required to supply the full details of matters within the 
scope of the direct examination, but stated there only in 
part. [Italics supplied, footnotes omitted. ] 


? Appellant did not reveal his acquittal until re-direct examination (J.A. 
6). 
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Applicable to the propriety and scope of the questions there 
propounded upon cross-examination, the Court opined * (171 


F. 2d at 338) : 


‘We think it not unreasonable that the prosecutor should 
have anticipated the defense of persecution. The volun- 
tary reference by the accused to other accusations might 
well have seemed to have some purpose. That being so, 
the prosecutor quite properly developed the subject to dis- 
close its nature. We agree with the trial court that in 
doing so he was within permissible bounds. His right was 
to develop fully a material subject as to which the witness 
had testified partially. [Italics supplied.] 


As referenced in the counterstatement, appellant answered 
affirmatively to the question of whether he had been previously 
tried for the “same kind of offense.” Thus, in the instant 
case, appellant’s testimony on direct examination left a greater 
factual inference of persecution than in Branch. Whatever 
inference appellant desired to create, whether by strategy ° 
or otherwise, such testimony “might well have seemed to have 
some purpose.” * Hence, the prosecutor’s “right was to de- 


velop fully a material subject as to which the witness had 
testified partially.” Branch v. United States, supra. Under 
this rule of law it was, therefore, the prosecutor’s right to dis- 
close that the “same kind of offense” also concerned little boys 
and that appellant had given a confession.’ Only in this way 
could the prosecutor fully develop the subject, opened by 


2In his argument to the jury counsel for Branch argued alibi as a defense 
and that the defendant was a victim of persecution. 

3That counsel waited until re-direct examination to elicit that his prior 
trial resulted in an acquittal, suggests planned strategy. That appellant 
added he was acquitted on two charges serves the same purpose. The lat- 
ter also buttresses an inference of persecution. 

4That appellant’s testimony regarding the same kind of offense was fol- 
lowed only by testimony concerning his address, the tender age at which 
he moved to the latter, and the number of years he lived in the community 
before concluding his direct examination, indicates that such was not 
without some purpose. In addition to the inference of persecution, such is 
character testimony pure and simple. 

5 The record also reflects that prior to being asked about his confession 
given in “the same kind of offense,” appellant had admitted a prior con- 
viction of a felony and then volunteered he had been a “law abiding citizen 
until 35 years old.” After admitting the confession, appellant’s cross-ex- 
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| appellant, “to disclose its nature” as in Branch. That the 
confession may have been procured in violation of a procedural 
rule is not material. For in Walder v. United States, supra, 
the Supreme Court held that where the defendant opened the 
door concerning the contraband acquired by the Government, 
in violation of constitutional rights, cross-examination in re- 
spect thereto was proper. The court further held that af- 
firmative rebuttal evidence was also admissible to contradict 
the defendant. Jd.,347 U.S. at 65. 

On the other hand, the cross-examination complained of 
by appellant was proper even without planned strategy or 
desired inference. As the court stated in Marin v. United 
States, supra, 10 F. 2d at 271: 


The defendant having testified upon direct examina- 
tion that he had formerly been indicted for a like offense 
and that the indictment was dismissed, it was entirely 
proper to permit him to be cross-examined upon the 
same subject-matter, if for no other reason than to de- 
termine whether he had disclosed upon direct examina- 
tion all the facts and circumstances in reference to the 
former indictment, and whether that indictment had in 
fact been dismissed. It also follows that, the jury hav- 


ing been advised by the testimony of the defendant 
upon direct examination that he had been formerly 








amination concluded with his testimony that the confession was coerced. 
This, together with appellant’s redirect testimony that he “was found 
not guilty on two charges something similar to this one here” more deeply 
entrenched the factual inference of persecution than in Branch v. United 
States, supra. In this regard, it should be noted that the Government does 
not contend the evidence complained of would be admissible to prove its 
case in chief. However, the alternative doctrine announced in Bracey 
v. United States, 79 U.S. App. D.C. 23, 142 F. 2d 85 (1944), cert. denied 
$22 U.S. 762, is here applicable. There, where appellant elected to defend 
upon the grounds that a conspiracy existed against him, and only intro- 
duced evidence in support thereof by cross-examination of the child-com- 

plainant. This Court held, “It became highly pertinent, therefore, to 
determine whether this evidence, so produced, actually supported the issue. 
The trial court properly permitted rebuttal testimony [on redirect exami- 
nation] for this express purpose.” Id, 142 F. 2d at 90. Similarly, appel- 
lant’s cross-examination in the instant case was proper in anticipating a 
defense of persecution. That argument to that effect was not made as in 
Branch v. United States is not material, in view of the strong inference 
flowing from appellant’s direct testimony. 
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| indicted, his cross-examination in reference thereto 
could not be prejudicial. 


Finally, an abundance of direct and circumstantial evidence, 
corroborated by appellant as to time, place, and circumstances, 
established beyond peradventure of doubt that appellant com- 
mitted an “abominable and detestable crime against nature.” 
No other verdict was conceivable under the Miller Act indict- 
ment. Assuming, arguendo, error existed, it could not have 
been prejudicial error. Especially, is this true in view of the 
court’s specific, cautionary and favorable instructions (J.A. 
10; 7-11). What this Court stated in Walker v. United States, 
96 U.S. App. D.C. 148, 223 F. 2d 613, 619 (1955) is apposite 
here: 

We can say with fair assurance, after pondering all 
that happened, that if there be error, the judgment was 
not thereby substantially swayed and substantial rights 
were not affected. Kotteakos v. United States, 1946, 

| 328 US. 750 * * *. It is therefore [the Court’s] duty 
to affirm the conviction. 


The Walker doctrine is no less applicable here. 


ARGUMENT 
II. Appellant was not denied effective assistance of counsel 


Appellant contends that his trial counsel denied him effec- 
tive assistance in two specific respects: 

(1) Counsel interjected the issue of a prior similar offense 
of which appellant was acquitted and then failed to object to 
the Government’s cross-examination thereon. 

In ‘argument one, supra, it is demonstrated that the prose- 
cutor’s cross-examination was proper, with or without objec- 
tion. Interjection of the issue by trial counsel amounts to no 
more than trial strategy falling within his professional quali- 
fications. As this Court has stated, “management of the 
defense by counsel is generally not ground for new trial.” 
Burton v. United States, 80 U.S. App. D.C. 208, 151 F. 2d 17, 
18 (1945), cert. denied, 326 U.S. 789. And, any suggestion 
“that it is the duty of this Court to substitute its judgment of 
the proper tactics in the trial of the case for that of the lawyer 
of the forum is baseless and unacceptable.” Felton v. United 
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States, 83 U.S. App. D.C. 277, 170 F. 2d 153 (1948), cert. 
| denied, 335 U.S. 831 (1948). In view of the concededly “dif- 
ficult assignment” of counsel at trial, and the “damning na- 
ture of the evidence” adduced against appellant at trial, no 
good reason appears in the instant case to depart from the 
principles of Burton and Felton, supra. Especially is this true 
when such principles are reaffirmed in Mitchell v. United 
States, U.S. App. D.C. —, 259 F. 2d 787 (1958). 

(2) Appellant contends that counsel failed to make timely 
request for psychiatric examination (Br. 8,9). This conten- 
tion overlooks the fact that the record reflects that appellant’s 
“recent release from mental observation shortly before the 
alleged offense (J.A. 3)” (Br. 8) was because appellant was 
“perfectly sound”. It is equally clear that in August 1956 
appellant was also certified as competent to stand trial (Sup- 
plemental Designation). Moreover, appellant’s testimony at 
trial militates against a contention that he was incompetent 
to stand trial. Taken as a whole, this record precludes the 
requisite prima facie showing required for a mental examina- 
tion under 24 D.C.C. § 301. 

(3} Appellant’s final specific contention that counsel failed 
to raise the defense of insanity (Br. 8, 9), like contention 
(1) falls within the realm of trial tactics. The authorities 
there cited are applicable and dispositive of this allegation. 

Contrary to appellant’s claim that the situation here is 
analogous to Clark v. United States, — U.S. App. D.C. —, 
259 F. 2d 184 (1958), there was here no deprivation of a 
defense interjected by appellant during his testimony,° as in 
Clark. 

Rather, the instant case is more analogous to Wells v. United 
States, 99 U.S. App. D.C. 310, 239 F. 2d 931 (1956). There 
where the defendant was tried and convicted of rape “without 
any question of his mental competency to stand trial or as to 


* Although trial counsel gave appellant an opportunity to testify con- 
cerning his hospitalization for mental observation, appellant denied that he 
had recently been in a hospital. Upon a record which reflects appellant’s 
good memory (J.A. 4-6) and his elaboration of other facts when he s0 
desired (J.A. 6), it is significant that appellant did not elaborate upon his 
prior mental éxamination. It is logical to conclude that he did not desire 
the issue to be presented at trial. In this posture, appellant ought not be 
permitted to complain now. 
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his sanity at the time of the offense,” a judicial determination 
of insanity was ultimately made after verdict, but prior to sen- 
tence.” Following three years of hospitalization a judicial de- 
termination resulted in restored competency. Wells’ motion for 
@ new trial upon the ground that doubt existed as to his com- 
petency at the time of trial, of which no judicial determination 
had been made, was denied and appellant was sentenced. 
Upon appeal from denial of his motion, this Court held on re- 
hearing en banc, that such a record required a determination of 
the defendant’s competency at the time of his trial. It is sig- 
nificant that the court did not, sua sponte, order a new trial to 
permit the defense of insanity. In pertinent part, the Court 
held, 239 F. 2d at 932: 


If * * * it shall have been judicially determined that 
appellant was competent when tried, since there already 
has been a determination that he was competent when 
sentenced, the conviction is to stand. 


The Wells doctrine is consistent with the even more recent 
principles enumerated in Mitchell v. United States, — US. 
App. D.C. —, supra, and Edwards v. United States, — US. 
App. D.C. —, 256 F. 2d 707 (1958), cert. denied, 358 US. 
—. Hence, assuming arguendo, that evidence existed upon 
which the defense of insanity could have been predicated, the 
decision to proceed otherwise was, at most, a deliberately 
planned strategy or mistake in trial tactics. As previously 
stated, this Court will not substitute its judgment of trial tac- 
tics for the lawyer in the forum. Feltonv. United States, supra. 
See also Wyche v. United States, 90 U.S. App. D.C. 67, 193 F. 
2d 703 (1951), cert. denied, 342 U.S. 943. And as this Court 
has observed, “Bad judgment, or even good but erroneous 
judgment, may result in adverse effects. These are simply 
facts of trial; they are not justifiable issues.” Mitchell v. 
United States, supra, 259 F. 2d at 792. 

Finally, counsel’s acts or his failure to act as contended in 
numbers (1) and (3) as well as the nature of counsel’s opening 
statement and closing argument (Br. 9), would at most con- 

*Pursuant to the pre-sentence psychiatric examination, psychiatrists 


found Wells suffered an “undifferentiated psychosis with schizophrenia and 
psychopathic tendencies.” 
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stitute either “improvident strategy, bad tactics, mistake, 
carelessness, or inexperience.” Edwards v. United States, — 
US. App. D.C. —, 256 F. 2d at 707. Standing alone, they do 
not amount to the ineffective assistance of counsel. 

It is not amiss to note that the quality of representation ap- 
pellant received is not the test, unless it can be said that the 
conduct of trial counsel was “so incompetent as to deprive his 
client of a trial in any real sense”, Mitchell v. United States, 
supra, 259 F. 2d at 798. The exception is not present in the 
record, for trial counsel set about his “difficult assignment” (Br. 
9) of attempting to engender a reasonable doubt in “the damn- 
ing nature of the evidence” (Br. 9), by cross-examining each 
of the four boys who testified, attempting to test their memory, 
knowledge and observation (R. 12-14; 29-31; 34-35; 40-41; 
46). In addition, counsel sought to test the knowledge of the 
victim’s mother and elicited appellant’s self serving, extra- 
judicial statement (R. 19-20). He also sought to test the 
memory of the adult who apprehended appellant (R. 52-54). 
Under counsel’s strategy and supervision appellant was allowed 
to interpose his complete testimonial defense in narrative form 
(J.A. 4-5). 

Thus, the record does not support a conclusion that appellant 
was deprived of a trial “in any real sense”. In fact, the record 
supports @ conclusion that appellant was fairly tried and justly 
convicted. 

CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Ourver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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